Behind the Bench
Judge Lavery Proves You Can “Judge” a Criminal Case
Even Though You Have Never Tried One as a Lawyer
Charlie Ricketts
We have all been to court for motion hour only to find that the criminal docket, once again, is continuing on beyond the time normally
allotted. Realizing the only thing you can do to save the “wasted” time
from being a total loss is to relax, open your ears, and listen to what,
to a civil practitioner, sounds like a foreign language.
As you behold the “goings on” in the well before the bench, you
witness the call of one case after another and the procession of defendants toward to the podium. On this day there were co-defendants,
so standing room gets to be at a premium since with each additional
jumpsuit clad party, there will come additional deputies.
You wonder how this activity became so choreographed since, only
minutes ago, you came into court with what seemed to be just a few
humankind present including the judge. Action stops and the court
room awaits direction from the judge as to what is next to occur.
The civil practitioner turned court watcher also awaits further
direction as this was not what you were expecting to experience as
you speed walked to the Judicial Center with your motion to compel
discovery in an unrelated intellectual property case.
The judge proceeds in a learned, dispassionate manner to bring order
to what to you, a civil practitioner, believes to be a “hairball,” with the
ease, facility and professionalism of a seasoned jurist.
After this “Crim Pro” experience, you return to the office, only to
learn that, while at court, the Governor’s office called to inform that
you have been selected to be a Jefferson Circuit Court judge. Suddenly
you realize that you have never tried a criminal case. Neither had
our new Circuit Judge Darryl Lavery.
Darryl Lavery “never thought about being a judge…never” not even
while attending law school. Neither did Darryl have any idea as to
what kind of law he, as a lawyer, wanted to practice. As he pursued

his studies, he clerked at the Southern Indiana office of Kightlinger
& Gray, a well respected midsize Indiana law firm now it its 70th year
and serving two states from five offices.
That clerkship of two summers turned his attention to civil litigation.
Although Kightlinger offered Darryl a position at his graduation from
the McKinney School of Law at Indiana University-Purdue University
Indianapolis, he sought a bit more variety than he knew he would
derive from accepting the offer. He loved Louisville (as did his dad;
a horse racing enthusiast who brought the family to the Derby City
from Albany, NY when Darryl was in the second grade). His interview
with Boehl Stopher & Graves landed him a great experience in the
law for the next eight years. It was at the end of that period that he
began thinking about the bench.
Darryl’s cases permitted him to appear before judges in many courts,
state and federal, and it was at this time that he began to study the traits
and mannerisms of those who wore the robe. He thought that were he
to pursue a judgeship he most certainly would be the kind of judge who
“listened to both sides” and, would “not just [be] hearing the lawyer or
the litigant but listening actively to what they [were] saying.” Lavery
explains that this means he will be reading the briefs submitted before
the hearing is held. To Lavery, “an important part of being a judge is
making decisions.”
Before telling anyone of his interest in the bench, he self-inventoried
what traits he might bring to the job. Believing himself to be of even
temperament, possessing patience, believing in hard work and having
acquired an ability to research an answer he might not immediately
possess, he felt inclined toward the bench. Having no children, and
possessed of a flexible schedule suitable for after hours work in his
chambers, he decided he would submit his name for what was then
an open seat on the bench.

Since he knew he would be trying criminal cases without a background in that side of the law, he knew the learning curve would be
steep and that hard work and longer hours would be essential to
his success.

opioids, are greatly taxing the court system. He declares himself a “big
believer” in treatment as a result of his short judicial service whereas
before donning the robe, he would probably have been a “more hard
stance kind of person for people who commit crimes.”

Of the five cases he has tried since taking the bench, three have
been criminal cases. Darryl says he could not have imagined how
efficiently the criminal justice system works. “It didn’t really hit
home…until you actually sit through and watch it” work. It is then
that I realized “the amount of time and effort…money and dedication” it takes to make the system work “before we take someone’s
liberty away. That’s the kind of world I want to live in.”

So next time you’re sitting through a criminal docket waiting for the
civil docket to begin, think about how you someday might handle a
criminal case if ever you are called to the bench. Judge Darryl Lavery
certainly seems to be rising to the challenge.

It’s important that you make sure “that the system… works for everybody, because once you start getting lazy and you don’t apply the
Rule of Law, it starts to crumble…” Even then, “often it [still] doesn’t
work the way it’s supposed to work.”
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Though Judge Lavery is new to the job he is already aware of how
difficult it is for criminal practitioners to show up for court on time
as they have “huge case loads in a lot of divisions—going back and
forth from circuit to district court,” though he appreciates their efforts
to be prompt.
Our new judge said he was most amazed about the job by the “overall
machinery” it takes to make the court system work. He is intrigued
as to how the files get from storage to where the judge and staff need
them and back again to storage. He is likewise intrigued by the amount
of paperwork it takes and which must be signed by the judge to have
people moved throughout the system, particularly when parties are
in jail or in the penitentiary. As a practitioner he would wonder why
it might seemingly take forever to have a motion granted.
“Now I know” says Lavery.
Shadowing his fellow judges in Louisville, newbie Judge Darryl Lavery
learned best about organization within the Judicial Center and within
the justice system generally. Not unlike a student pilot, Darryl was
not all that anxious to “solo” on the bench. He attributed his gaining
confidence in himself to Senior Judge Geoff Morris who helped Lavery
greatly by pushing him during his judicial shadowing process. Judge
Morris even sat with Judge Lavery during his hearings on motions in
cases on their way to trial. He proudly admits that he often calls upon
other judges to let him discuss cases and issues with them so that he
might benefit by their experience on the bench.
As an underclassman in college, Darryl’s majors were American
Politics and US History so it is no wonder he declares himself to be
a “news junkie.” Add to that a keen interest in international travel,
cultures, cuisines, wines and a love of “buttonholing” folks he meets
along his travels in foreign countries as he constantly brags about
the liberties we Americans enjoy by way of our Rule of Law and you
have the well rounded and passionate lawyer who has now ascended
the bench. The walls in his chambers show that Lavery has traveled
internationally and enjoys photography. Framed photographs he
has taken reflect travel to: Capetown, South Africa; Angkor Wat,
Cambodia; Turkey; the South of France; Vietnam; Singapore; Thailand and Israel.
Closer to home he loves boating with friends and indulging his hobby
as a “foodie” and lover of wines.
Though he has not practiced criminal law, he has already been on the
bench long enough to understand that drugs, particularly narcotics and
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